Despite the importance of access to justice in the context of plans and programmes affecting the environment, no single eu secondary law measure requires Member States to ensure effective judicial protection against such acts, and thus access to the preliminary reference procedure. At national level, this could lead to the absence of procedures to ensure effective judicial protection against plans and programmes. The Netherlands is used in this contribution as an example of the presence of such a lacuna. We argue that the lack of effective judicial protection against plans and programmes affecting the environment is in breach of both the Aarhus Convention and eu law. The duty to reconsider definitive acts, as established under the case law of the Court of Justice of the European Union, can serve as a short-term solution to offer effective judicial protection by the backdoor.
Introduction
This special issue of jeepl focuses on the functioning of Article 267 of the Treaty on the Functioning of the European Union (tfeu) as an instrument for the enforcement of eu environmental law. One of the key features of the preliminary reference procedure regulated under this provision is the cooperation between the Court of Justice of the European Union (cjeu) and the national courts. A prerequisite for the functioning of this cooperation is the availability of procedures for acceding a court at national level. In the field of environmental law, access to justice in environmental matters is one of the pillars of the Aarhus Convention. The most important provision of the Convention about access to justice is Article 9 thereof. This provision prescribes three procedures which the parties to the Convention must implement in their legal orders. Article 9(1) requires procedures to challenge denials of the right to information. Article 9(2) requires the establishment of procedures to challenge, at least, the specific acts covered under Article 6 of the Convention. Finally, Article 9(3) requires the establishment of procedures to challenge acts or omissions of private and public bodies contravening national and eu environmental law, other than those covered by Article 9(1) and 9(2) of the Convention. As regards the European Union and its Member States, which are the Convention Parties forming the focal point of this article, there is little doubt that compliance with the third of the procedures prescribed under Article 9 of the Convention is the most problematic one.3
The European Union has not passed legislation to implement Article 9(3) of the Convention, nor in the context of actions against eu measures, nor in the context of actions against national measures.4 This contribution focuses on the lack of eu requirements concerning judicial protection against one of the acts, that, as further discussed below, falls under the scope of application of Article 9(3) of the Convention, namely plan and programmes, at national level. More specifically, we focus on plans and programmes setting a regulatory framework, rather than policy lines.5 The focus on this specific kind of acts is due to the fact that they are required in many eu measures and, at least in some Member States, there is a growing wish to rely on what has been called a 'programmatic approach´.6 Under the strictest form of programmatic approach, a programme of measures or a plan is not only the main instrument to achieve eu goals. Plans and programmes also have a 297 Judicial Protection against Plans and Programmes journal for european environmental & planning law 13 (2016) 294-324 delinking effect. With delinking effect, it is referred to the fact that individuals cannot rely on the limit values or quality standards set out under the eu measure at hand to challenge in court specific decisions adopted in light of a plan or programme.7 Judicial protection against the plan or programme as such is thus crucial to achieve the goals of the Convention. Besides, even when it is still possible to challenge specific decisions in light of limit values or quality standards, thus when a plan or progamme does not have a delinking effect, the possibility to challenge a plan or programme is vital to ensure that environmental harm is prevented at source, or in any case, as soon as possible.
Despite the importance of access to justice in the context of plans and programmes for the management of the environment, no single eu secondary law measure requires the Member States to ensure judicial protection against such acts, not even those eu measures that require the Member States to adopt plans and programmes, as means to achieve, rather than formulate, (general) environmental objectives.8 It seems that the existence of an obligation to ensure access to justice in the context of plans and programmes having a regulatory nature is not recognized by the eu legislature, as well as by some scholars.9 Only Article 19(1) of the Treaty on European Union (teu) and the principles of equivalence and effectiveness, as well as the principle of effective judicial protection,10 in the context of procedural autonomy provide a general framework under which Member States must ensure effective legal protection (1) teu, especially when considered in conjunction with the Aarhus Convention and the many eu measures requiring the adoption of plans and programmes with a regulatory nature. While in Germany the government seems willing to change this situation,12 at eu level and in the Netherlands, this is not the case. Accordingly, this contribution aims first at highlighting the presence of a duty to ensure effective judicial protection against plans and programmes affecting the environment (section 2). Second, by focusing on the Netherlands, it aims at showing that at national level there can be cases in which this duty is breached (Section 3). Third, it aims at showing how the normative framework deriving from Article 19(1) teu and the case law of the Court of Justice in the field of procedural autonomy can be used to put pressure on the Member States about the need of passing legislation ensuring effective judicial protection against plans and programmes affecting the environment (Section 4). More precisely, this contribution argues that the case law of the Court of Justice concerning the duty to reconsider definitive acts, i.e. those acts which have acquired the status of res judicata, can serve as a means of to force the review of a plan or programme affecting the environment from a backdoor.13 This
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Access to national judges has to be guaranteed under Article 19(1) teu with regard to national legislation which falls within the scope of eu law, with the possibility of preliminary reference (Article 267 tfeu). Together with the restricted access to justice at eu-level (Article 263(4) tfeu), the principle of effective judicial protection, codified in It should be noted that the scope of application of Article 9(3) of the Convention is especially relevant for plans and programmes. The concept of plans and prorgammes is not defined by the Convention. It should be interpreted broadly,33 but it does not cover specific decisions which are already covered by Article 6 of the Convention. As regards judicial protection against plans and programmes, Article 9(2) of the Convention only covers judicial protection in the context of specific decisions adopted under Article 6 of the Convention. The Convention Parties can choose to extend the legal regime of Article 9(2) of the Convention so as to cover other acts than those falling under Article 6. Yet, this is only an option and not an obligation. Using this option would amount to gold-plating, a practice which is always more rejected by the Member States.34 If the European Union and its Member States do not implement this option, acts other than those covered by Article 6 of the Convention fall non-governmental organization meeting the requirements referred to in article 2, paragraph 5, shall be deemed sufficient for the purpose of subparagraph (a) above. Such organizations shall also be deemed to have rights capable of being impaired for the purpose of subparagraph (b) under the regime envisaged by Article 9(3).35 This means that, by default, judicial protection in the context of plans and programmes, which are regulated by Article 7 of the Convention, falls under Article 9(3) of the Convention. The existence of a duty to ensure effective judicial protection against plans and programmes has been refuted in the literature based on the vague wording used under Article 9(3) of the Convention.36 In our opinion, the presence of a discretionary power does not mean that there is not an obligation to ensure effective judicial protection against plans and programmes. Article 9(3) of the Convention refers to 'acts of public authorities' without further defining this concept. There is little doubt that plans and programmes are 'acts of public authorities' . Accordingly, the letter of Article 9(3) of the Convention points towards the existence of such a duty. The accc practice points into the same direction as shown by Belgium case first, in which the accc stated "Based on the information received from the Party concerned and the Communicant, the Committee understands that decisions concerning area plans ("plan de secteur") do not have such legal functions or effects as to qualify as decisions on whether to permit a specific activity. Therefore, article 9, paragraph 3, is the correct provision to review Belgian law on access to justice with respect to area plans, as provided for in Walloon legislation."37 So far these cases have been dealing with spatial plans. Yet, the approach introduced in the Belgium case shows the accc conviction that all acts not covered by Article 9(2) of the Convention are covered by Article 9(3) of the Convention. This would include also plans and programmes other than spatial plans, at least to the extent that they are of regulatory nature, rather than a policy-making nature.38 The interpretation 35 See The German government recently proposed a bill going in this direction as well, supra note 13. This bill is proposed following Decision V/9h of the Meeting of the Parties to the Aarhus Convention, http://www.unece.org/fileadmin/DAM/env/pp/compliance/ 304 followed by the accc in these judgments is not only in line with the letter of Article 9(3) of the Convention, but also with the fact that judicial protection plays a crucial role in ensuring the effectiveness of public participation,39 including public participation in the context of plans and programmes. Without effective judicial protection against plans and programmes, the obligation to provide for public participation in the context of plans and programmes established under Article 7 would be deprived of (part of) its normative force. Member States could breach Article 7 without individuals being able to defend their right to participate in the decision-making process of plans and programmes. Finally, the inclusion of the review of plans and programmes under Article 9(3) of the Convention enhances the possibility to achieve the main goal of the Convention, i.e. that people can enjoy their right to an healthy environment. Indeed, plans and programmes precede specific acts in the chain of administrative actions. In light of the prevention principle and the at-source principle, plans and programmes affecting the environment should be reviewable as such without the need to wait for their implementation by means of specific acts by public authorities. This finding is even more valid in those cases in which no further act by public authority is needed.40
MoP5decisions/V.9h_Germany/Decision_V9h.pdf and Case C-137/14, Commission v Germany, ecli:eu:c:2015:683. According to the government, for implementation of Article 9(3) of the Aarhus Convention the possibility for judicial review is extended to decisions on the adoption of plans and programs which may be subject to a strategic environmental assessment, thus not only to decisions which are subject to an environmental impact assessment which is covered by Article 9(2) of the Aarhus Convention, see bt Similarly to the accc, the Court of Justice interprets the Aarhus Convention in a teleological manner.41 Following a teleological interpretation, in the Zoskupenie case the Court of Justice has already established, that, differently from what generally considered, Article 9(3) of the Convention does not only cover breaches of national environmental law, but also breaches of eu environmental law.42 It can accordingly be expected that the Court of Justice will follow the interpretation provided above and hence reach a conclusion as regards the linkage between Article 9(3) of the Convention and plans and programmes similar to the conclusion provided by the accc in the Belgium case.
The Lack of Judicial Protection as Regards Plans and Programmes at eu and National Level
Being part to the Aarhus Convention, the European Union should ensure that effective judicial protection against plans and programmes affecting the environment is guaranteed at both eu and national level. As this contribution focuses on judicial protection as a prerequisite for the functioning of the preliminary reference procedure, after an overview of how eu law harmonizes national provisions on judicial protection against plans and programmes affecting the environment (section 3.1), section 3.2 shows that at national level there could be cases in which no effective judicial protection is available. The Netherlands is used as a case study to prove this point.
The Lack of Harmonization as Regards Judicial Protection against Plans and Programmes Affecting the Environment
The European Union has adopted legislation to implement the Aarhus Convention.43 Yet, it seems that the eu secondary law framework is not enough Only in the field of air quality, the Court of Justice has pointed at the presence of such a duty. In the Janecek case,46 the Court of Justice has concluded that under the Air Framework Directive,47 today repealed by the Air Quality Directive, peoples directly affected by bad air quality must be able to accede a court of law to challenge the (lack of) a plan to improve air quality. The same duty was reaffirmed in the rwe case concerning the nec Directive.48 Yet, it is unclear what the Court of Justice means with this duty and whether a similar duty applies in all other cases in which the eu legislator requires the Member States to adopt plans and programmes to achieve an environmental goal. According to Ebbesson, there is no indication that access to justice is only required under air quality law.49 According to him the case law of the Court of Justice implies that where rights relating to heath and the environment are 
Judicial Protection against Plans and Programmes in the Netherlands
This is for example the case for plans and programmes in the context of water management and air quality law, despite the fact that they can have a delinking effect.58 From a public law perspective, the main rule concerning plans and programmes made by competent authorities is that they are not meant to create legal effects vis-à-vis third private parties. They are only binding upon the public authorities that has made them or authorities at decentralized levels. Also a review by the public authorities themselves is precluded. This is because plans and programmes are adopted by means of a special procedure against which no administrative review is possible.59 Hence, no judicial protection is provided under administrative law, nor for private persons, neither for engos, in the context of plans and programmes about water management and air quality law.60 Differently, it is possible to challenge a land use plan under administrative law.61 56 Similarly The land use plan, however, is not a plan in the sense of many eu directives, but consists of allocation of zones for land use and general rules applicable in those zones. Access to justice in first and last instance by the Dutch Council of State is laid down in Article 8:6, first paragraph, jo Article 2, Appendix 2, of the gala.
In some cases, it is possible to challenge a plan or programme in the context of water management indirectly in case there is a decision taken based on such a plan or programme. The plan or programme is then marginally assessed together with the decision based on it. According to the Dutch Council of State, if (part of) a plan or programme is in conflict with higher legal rules or principles it shall be set aside in that specific case.62 The plan and programme remains in force for the other cases. It is questionable whether this kind of review is effective.63 It is also not in compliance with the requirement in Article 9(3 and 4) of the Convention for challenging a plan or programme itself.
Judicial protection via criminal law procedures is also excluded in the context of plans and programmes. This is because the adoption of plans and programmes is an exclusive power of public authorities. Under Dutch criminal law, public authorities are immune from criminal persecution when they exercise exclusive competences.64
In order to review the 'general picture' of judicial protection in environmental matters in the Netherlands, it is important to notice that, generally speaking, under Dutch civil law it is possible to challenge plans and programmes affecting the environment.65 The question is, however, whether civil law procedures offer an effective possibility to challenge plans and programmes affecting the environment. Having the advice been given in the context of a procedure for the adoption of an order in council, the Government was not in the possibility to take over the advice of the Council of State right away. Almost a decade has passed since this discussion, but the act of parliament to reform Dutch administrative law as regards judicial protection against plans and programmes in environmental matters has not been proposed yet. The government does not seem intentioned to propose such an act any soon. This is a pity since, as discussed here, civil law procedures are not adequate and effective in affording judicial protection against plans and programmes affecting the environment. Other authors have already criticized Dutch civil law procedures as a means to enforce environmental standards in general.70 Three main shortcomings can be highlighted. First, judicial protection via a civil law procedure can jeopardize the principle of separation of powers, thus trias politica. Plans and programmes operationalize policy lines. The more generally formulated plans and programmes are, the more difficult it is to justify a review by a court in the absence of explicitly coverage provided by law. This problematic issue has been widely debated in the post-Urgenda-literature.71 As already discussed in this journal,72 this case concerns an (at the moment) successful action based on tort law started by an engo against the Dutch State, which was accused to have not done enough to reduce CO2 emissions in the Netherlands. So far, no action based on tort law has been launched in the Netherlands to challenge a plan or programme in the field of environmental protection. No discussion concerning justiciability has hence taken place so far about the issue discussed in this contribution. Yet, it cannot be excluded that this discussion would occur if tort law was used to challenge plans and programmes affecting the environment. While the gravity of climate change could justify a reshaping of the manner in which the principle of separation of powers has been shaped in the Netherlands,73 it is unclear whether in other fields of environmental law such a reshape is justifiable.
The second problem concerns locus standi under Sections 6:162 and 3:305a of the Dutch Civil Code, which regulate the actions based on tort law, including those brought by engos. The tort law procedure regulated under Section 6:162 is meant to protect the individual interests of the claimant. This is a limitation when the claimant aims at protecting a general interest such environmental protection. Also engos can rely on Article 6:162 as such only if they aim at protecting their individual interest.74 As well known, environmental interests are not suitable for individualization.75 engos could also rely 71 See As not all environmental interests can be pooled, we are of the opinion that there are cases in which not even engos will be able to rely on tort law to challenge the validity of a plan or programme. This is a clear breach of the obligations stemming from the Aarhus Convention, as discussed in section 2. Although an interpretation of Article 3:305a of the Dutch Civil Code in conformity with Article 9(3) of the Aarhus Convention as required in the Zoskupenie case does not seem impossible, this is not yet occurred.
The third problem concerning the use of civil law procedures to ensure judicial protection against plans and programmes affecting the environment concerns the effectiveness of the procedure. In the literature, it has already been indicated that an action based on Section 3:305a in order to protect ecological values would only lead to a declaratory or injunctive judgment.85 Moreover, in the context of plans and programmes the requirement of proving a causal link will most probably make it impossible to successfully rely on tort law. In most of the cases, a plan or programme does not state that a specific action is required. Hence, the damage does not come from the plan, but by the human activity itself. The so-called toerekenbaarheid criterium (attributability criterion), which is part of the causal link criterion under Dutch civil law, is hence not 82 See In light of the shortcomings highlighted above, we share the view of those authors that consider Dutch tort law as not offering effective judicial protection in the field of environmental law.88 engos seem to be aware of this. There is indeed very little case law in which they relied on tort law to protect the environment.89 Even fewer cases concern actions against plans and programmes affecting the environment.90 Accordingly, there is no judicial practice, either under administrative, criminal or civil law, which would allow the accc to conclude that Article 9(3 and 4) of the Convention has been fulfilled by the Netherlands. In conclusion, the Netherlands, and by allowing this the European Union, is in breach of Article 9(3 and 4) of the Aarhus Convention as well as of Article 19(1) teu.
The Duty to Reconsider Definitive Acts and Judicial Protection against Plans and Programmes
In the previous paragraphs we have shown that there are cases, such as in the Netherlands, in which judicial protection against plans and programmes affecting the environment is lacking. There is hence a lacuna in the manner in which Article 9(3 and 4) of the Aarhus Convention is implemented in the European Union and at least some of its Member States. There is also a shortcoming in the manner in which Article 19(1) teu is pursued at national level. This section argues that the case law of the Court of Justice of the European Union in the context of procedural autonomy, in particular as regards the duty to reconsider definitive acts, can serve to put pressure on the Member States about the need to redress this lacuna. This possibility is illustrated by applying the duty to reconsider definitive acts to the Dutch legal order. As well known, the interpretation that the Court of Justice gives to provisions of eu law does not have a constitutive character ex nunc.91 The Court of Justice interprets eu law as it was meant to be from the moment in which it was established. It is not uncommon that judgments of the Court of Justice shade light about breaches of eu environmental standards brought about by a national plan or programme which have acquired the status of res judicata under national law. Such a plan or programme has thus become definitive under national law. It is in this circumstances that the case law of the Court of Justice concerning procedural autonomy is relevant. In particular those judgments about the duty to reconsider a definitive act can provide for a solution to the lack of specific requirements in eu environmental law concerning judicial protection against plans and programmes. Indeed, according to the case law of the Court of Justice in this field, it is possible that national authorities are under a duty to reconsider their decisions, in our case plans and programmes affecting the environment.92 The presence of a duty to reconsider a definitive act triggers the possibility to challenge the refusal of the reconsideration request before a court. Such a procedure could than serve as a backdoor to gain judicial protection in the context of plans and programmes affecting the environment. 
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The normative framework for the duty to reconsider a definitive act derives from the principle of sincere cooperation under Article 4(3) teu, read in conjunction with the principle of procedural autonomy.93 There is no Treaty provision or another provision of eu law that regulates such a duty. Under the principle of procedural autonomy, this means that Member States are free to regulate the duty of reconsider definitive acts themselves. Such a freedom is limited by the well-known principles of equivalence and effectiveness. In a nutshell, the useful effect of eu law limits the autonomy of the Member States as regards the duty to reconsider definitive acts. In the case law of the Court of Justice concerning this duty, the tension between, on the one hand, the useful effect of eu law and, on the other hand, the autonomy of Member States is visible. Yet, this case law is not crystallized as there have been only few cases dealing with it.94 Moreover, many aspects under this jurisprudential line are still under development. So far, only the fact that the duty to reconsider definitive acts has an exceptional character seems to have a consolidated status.95 Indeed, the main rule is that there is not such a duty. This main rule is justified by the fact that eu law recognizes the importance of legal certainty.96 Yet, there are exceptions to the main rule and hence to the level in which legal certainty must be guaranteed. It is in the context of such exceptions that uncertainty as regards the eu requirements is visible. From the case law of the Court of Justice we have been able to identify 5 exceptions, which could be reduced to 4. Following the names of the cases in which these exceptions were used for the first time, these exceptions are: 1) the Kühne & Heitz exception, 2) the i-21 Germany and Arcor exception, 3) the Byankov exception, 4) the Ciola exception,97 which could be integrated in the Byankov exception, and 5) the Commission v Germany exception.
4.1
The Kühne & Heitz Exception The first exception, which is also the exception which has been used the most in the case law of the Court of Justice, is based on the Kühne & Heitz judgment. This case concerns a dispute between Kühne & Heitz and the Dutch Authority for Poultry and Eggs (Productschap voor Pluimvee en Eieren). Kühne & Heitz had challenged the decision of the Authority concerning the classification of legs poultry as falling under a certain custom tariff. This appeal was unsuccessful as the national court agreed with the categorization made by the authority. When a later judgment of the Court of Justice clarified that both the authority and the national court were wrong, Kühne & Heitz asked for a revision of the decision, which had become definitive. The authority rejected this request. In appeal against such a rejection the national court hearing the case made a preliminary reference asking, in essence, whether eu law requires to reconsider definitive acts. In this case the Court of Justice has formulated four cumulative98 conditions in order to establish a duty to reconsider definitive acts: 1) national law allows public authorities to reconsider their acts; 2) the act has become definitive following a judgment of a national court against which no appeal is possible; 3) in light of a later judgment of the Court of Justice, it is possible to establish that such a national judgment has been based on a wrongful interpretation of eu Law, while no preliminary questions had been asked to the Court of Justice;99 and 4) the party that had challenged the national act before the national court has requested the public authority concerned to reconsider its act immediately100 after having had knowledge of the later judgment of the Court of Justice.
As we can see, this exception offers a solution only for those cases in which the request to reconsider a definitive act has been made by the same party who had unsuccessfully challenged the act before a national court. In the context of the study performed in this contribution, the impact of such an exception seems thus limited. 
4.2
The i-21 Germany and Arcor Exception In the i-21 Germany and Arcor judgment, the Court of Justice was called upon to rule on presence of a duty to reconsider a decision of a German authority. This case concerns a dispute between two telecommunication companies, i-21 Germany and Arcor, against the German authority for the fee charged by the latter for the license to operate on the German telecommunication network. Both companies had paid the fee at first. Once a judgment of the German Supreme Administrative Court (Bundesverwaltungsgericht) had clarified that similar fees charged upon other operators were in breach of public law, i-21 Germany and Arcor asked for the reconsideration of the fee that they had paid, which in the meanwhile had become definitive. Having the competent authority refused their reconsideration request, i-21 Germany and Arcor added the national court which made a preliminary ruling to the Court of Justice. As we can see, the second and third requirements of the Kühne & Heitz ruling were not fulfilled by i-21 Germany and Arcor. Still the Court of Justice ruled that there is a duty to reconsider definitive acts, if such a duty also exists under national law.103 Clearly, in answering the preliminary question, the Court of Justice linked the duty to reconsider a definitive act with the principle of equality. Accordingly, we are of the opinion that this exception is based on two conditions: 1) the presence of a duty to reconsider a definitive act, and 2) the act to be reconsidered is manifestly in breach of a higher norm, which needs to be assessed in light of national law, taking into account the useful effect of eu law. 
The Ciola & Byankov Exception
The Byankov case concerns a dispute between Mr. Byankov and the Bulgarian Ministry of Home Affairs. The latter prohibited Mr. Byankov to leave Bulgaria until he had paid a debt towards a private party. Mr. Byankov did not challenge the decision until three years of its adoption, hence after that the decision had become definitive under national law. Similarly to i-21 and Arcor, Mr. Byankov did not comply with the second and third requirements of the Kühne & Heitz ruling. Differently than in the i-21 Germany and Arcor judgment, the Court of Justice relied on the principle of effectiveness to held that national law restricting the possibility to ask the reconsideration of a definitive act was in breach of eu law.106 The application of the principle of effectiveness implies a balancing exercise in which the various involved norms are taken into account.107 In this case, the Court of Justice evaluated whether the degree of harm to the principle of legal certainty weighed more than the degree of benefit to the useful effect of the eu provision which had been violated, namely Articles 20 and 21 tfeu, taking into account the specific circumstances of the case.
Similarly to the Byankov case, in Ciola the Court of justice relied on the useful effect of the eu provision at hand. This case regards a proceedings brought 320 by Mr. Ciola against fines imposed on him for exceeding the maximum quota of moorings on the shore of Lake Constance reserved for boats whose owners are resident abroad. Under a decision adopted in 1990, before Austria joined the European Union, a maximum had been established on moorings reserved for boats whose owners are resident abroad. After Austria had joined the eu, Mr. Ciola was fined for having breached this requirement. The appeal of Mr. Ciola led to two preliminary questions, one of which concerned the duty to reconsider the 1990 decision, which had become final in the meanwhile. Differently than in the Byankov case, in Ciola the Court of Justice relied on useful effect outside of the context of the principles of equivalence and effectiveness. 108 The useful effect of the provisions on the free movement of services justified the establishment of a duty to reconsider. A similar conclusion was reached in the Lucchini case, concerning state aid.109 It could be argued that the difference between the approach followed by the Court of Justice in Byankov, on the one hand, and that in Ciola and Lucchini, on the other, can be disregarded as the former approach is a species of the genus dealt with by the latter approach. At the end both exceptions are based on the same requirement, namely: the harm to the justification ground of the national act weighs less than the benefit to the useful effect of the eu provision which has been breached, taking into account the specific circumstances of the case.
This exception could apply throughout the whole European Union. The problem is that it is unclear how the Court of Justice will balance environmental protection with legal certainty, or another national value used to justify the breach of eu law, in the specific case. The next exception can bypass this limitation.
4.4
The Commission v Germany Exception In 2015, a fifth exception has been introduced during an infringement procedure against Germany.110 This exception is particularly interesting in the context of this contribution as it deals with the wrongful implementation of an eu environmental standard in conjunction with a breach of the eu standards on access to justice in environmental matters formulated under the eia Directive, which is worded similarly to the Industrial Emissions Directive.111
As well known by the readers of this journal, German administrative law was considered to be in breach of the provisions on access to justice in environmental matters under both Directives in the Trianel case.112 More precisely, in Trianel the Court of Justice had concluded that German law did not comply with several elements of the legal regime previewed under Article 10a of the eia Directive, which serve to implement Article 9(2) of the Aarhus Convention. Germany had amended its administrative law in order to comply with the Directive, but according to the Commission this reform was not enough. One of the points contested to Germany was that the amendments only applied ex nunc and not ex tunc. This means that the amendments only applied for cases which were pending as to 12 May 2011, or to cases which started after this date Although this duty seems different from the one of reconsidering a definitive act, the effect is the same. Indeed, an act which had become definitive under national law can now be reviewed by a court, allowing thus judicial protection. Accordingly, from this infringement procedure, we derive the following two conditions for triggering the application of the fifth exception, and hence the duty to reconsider a definitive act:
1) an eu duty to judicial protection has been breached, and consequently 2) it is impossible to challenge a wrongful implementation of an eu provision before a court of law.
The infringement procedure just analyzed concerns an eu duty to judicial protection established under the eia Directive. It concerns thus a case of positive integration by means of harmonization. As visible at paragraph 98 of the judgment, the date by which the Directive had to be correctly implemented was explicitly relied upon by the Court of Justice to reach its conclusion. In section 3, it has been shown that only as regards Article 9(2) of the Aarhus Convention the eu has passed harmonizing measures. Hence, it seems that this exception is only relevant in the context of Article 9(2) of the Aarhus Convention. It is not relevant as regards Article 9(3) of the Convention, which forms the focal point of this contribution. Yet, it can be argued that the Commission v Germany exception can be expanded so as to cover a duty to ensure judicial protection stemming from eu primary law. To this extent, as stated above, Article 19(1) teu requires effective legal protection in the fields covered by eu law. This includes the implementation of provisions in eu environmental measures prescribing the adoption of plans and programmes. A conjunctive reading of Article 19(1) teu and Article 9(3) of the Aarhus Convention with the provisions in eu environmental measures prescribing the use of plans and programmes provides a basis for extending the Commission v Germany exception beyond Article 9(2) of the Convention. If this is the case, then this exception would provide for a solution. Indeed, we demonstrated that an eu duty of judicial protection has been breached by the Netherlands and that this breach precludes to review whether national plans and programmes affecting the environment comply with eu law. In such circumstances, the obligation to ensure effective judicial protection against plans and programmes would be triggered.
4.5
The Duty to Reconsider Definitive Acts as a Catalyst for Allowing Judicial Protection against Plans and Programmes In light of the analysis performed under sections 4.1-4.4, we can conclude that at least two of the four exceptions analyzed above can lead to a duty to reconsider a definitive plan or programme in the Netherlands, as well as in other Member States which do not allow for judicial protection against plans and programmes affecting the environment. Indeed, both the i-21 Germany and Arcor exception and the Ciola & Byankov exception could apply. The Kühne & Heitz and the Commission v Germany exceptions are, in their actual form, irrelevant, respectively not applicable. Yet, the latter exception, if extended so as to cover also the duty of judicial protection established under Article 19(1) teu read in conjunction with Article 9(3 and 4) of the Aarhus Convention and the provisions under eu secondary law requiring the adoption of plans and programmes in the field of the environment, could serve the purpose of allowing judicial protection against plans and programmes affecting the environment.
It should be noted that the normative framework presented above is not consolidated. New developments can be expected, including the addition of new exceptions. Moreover, this line of cases damages legal certainty at national level. Accordingly, we are of the opinion that the use of these exceptions, leading to the establishment of a duty to reconsider definitive acts, should only be used as a tool to put pressure on the eu and national legislatures. These exceptions allow judicial litigation which can serve as a catalyst for the development of specific legal requirements on judicial protection against plans and programmes.
Conclusions
This article focused on judicial protection against plans and programmes affecting the environment. It highlighted the lack of legal requirements in eu secondary law in this field. This contribution has shown in section 2 that plans 324 and programmes affecting the environment are covered by Article 9(3) of the Aarhus Convention, at least when they are of a regulatory nature, rather than a policy-making nature. It has also demonstrated that in the Netherlands judicial protection against certain plans and programmes having regulatory nature as such is impossible or not effective. This finding means that there is a lacuna in the manner in which Article 19(1) teu and Article 9(3 and 4) of the Aarhus Convention are implemented in the European Union. Further, we have demonstrated how the case law of the Court of Justice on the duty to reconsider definitive acts could lead to judicial protection against plans and programmes. Given the intrusive nature of this solution for legal certainty, we are of the opinion that this solution is not enough to fully ensure effective judicial protection. The best solution would be to add specific provisions on access to justice against plans and programmes in all those (eu) acts that make use of plans and programmes to regulate public and private activities.
Accordingly, the solution proposed in this article is only meant to be used to put pressure on the eu and national legislatures in order to persuade them to implement fully Article 9(3) of the Convention and Article 19(1) teu as regards the review of plans and programmes. So far, the eu legislature has not been able to achieve an agreement about the implementation of Article 9(3) of the Aarhus Convention. At national level, while Germany seems to be moving in the right direction, other Member States such as the Netherlands do not seem to be willing to allow judicial protection against plans and programmes affecting the environment. These deadlocks could be removed if the solution described in this article is applied consistently throughout the European Union. The destabilizing nature of a duty to reconsider definitive acts could convince the Member States to change attitude towards Article 9(3) of the Aarhus Convention. As the Urgenda case shows, judicial litigation is able to change governments attitudes towards environmental protection.
